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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CGEORG A
ATLANTA DI VI SI ON

GEORG ACARRY. ORG, | NC.

And

CHRI STOPHER RAI SSI ,
Plaintiffs

ClVIL ACTI ON FI LE NO.
1: 09- CV-0594- TWI

V.

METROPOLI TAN ATLANTA
RAPI D TRANSI T AUTHORI TY,
et al.

N N N N N N N N N N N N N

Def endant s

DEFENDANTS REPLY TO PLAI NTI FES' RESPONSE | N OPPOSI TI ON TO
THEI R PARTI AL MOTI ON FOR SUMVARY JUDGVENT

COVES NOW Def endants, by and through their undersigned
counsel, and submt their Reply to Plaintiffs’ Response in
Qpposition to Their Partial Mtion for Sumrary Judgnent.
| . Def endant MARTA is Not Subject to the Privacy Act.

Plaintiffs wongly contend that the definition of
“agency” from the Privacy Act only applies to Section 3 of
such Act. In doing so, Plaintiffs conpletely mss

Def endant s’ poi nt. Plaintiff attenpts to use Ingerman v.

Del aware Port Authority, 2009 W 1872679, 7 (D.N.J.) to

support his contention that the definition of “agency” only
applies to Section 3 and not Section 7 of the Privacy Act.
This is conpletely msleading, in that Ingerman only used

the distinction of the two sections in deciding whether
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“agency” included “state and |ocal governnent” agencies
within its definition. I ngerman held that “when agency is
expressed preceded by the specific terns ‘federal, state,
or local governnent’, see 5 US C. 552a (note), these

specific terms nust control in such instance.” |ngerman v.

Del aware River Port Authority, 2009 W 1872679, 7 (D.N. J.)

In the present case, Defendants do not ask this Court to
make such an interpretation. The Eleventh GCircuit has

previously held that 7(b) applies to federal, state and

| ocal governnment agencies. Schwier v. Cox, 340 F.3d 1284
(11'" Cir. 2003). Def endants’ brief never disagrees wth
this point.

Def endant s’ contention is that this Court must
determine what constitutes a state or |ocal governnent
agency through analogizing the definition, or requirenents
for a federal governnent agency. The extent of the Privacy
Act’s coverage under section 552(f) is a matter to be

devel oped by the courts on a case by case basis. Irwin

Memi| Blood Bank of S.F. Med. Soc’y v. Anmerican National

Red Cross, 640 F.2d 1051, 1054 (1981). This has in fact
been done in other cases as it relates to Section 7 of the
Privacy Act, including in the case cited by Plaintiffs,

Ingerman v. Delaware River Port Authority. Courts in

determining if an entity is subject to the Privacy Act have

2
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consistently found that it hinges on governnent control of
the entity. This has been the case whether the potential
viol ation was under Section 3 or Section 7 of the Privacy

Act . See, Ingerman v. Delaware R ver Port Authority, 2099

W 1872679 (D.N.J.); Krebs v. Rutgers University, 797

F. Supp. 1246 (D.JN 1992); Elm v. Nat i onal Rai | r oad

Passenger Corp., 732 F.2d 1250(5'" Gir. 1984).

Plaintiffs further assert that the Ingerman court in
determining if section 7 of the Privacy Act applied to DRPA
observed that DRPA, |like nost Authorities, was created as:

The body corporate and politic... which shall

constitute the public corporate instrunentality

of the Commonweal th of Pennsylvania and the State

of New Jersey for the follow ng public purposes,

and which shall be deened to be exercising an

essential governnental function...

2009 W 1872679, 13 (D.N. J.). Plaintiffs conpare such
| anguage to the fact that the MARTA Act st ates:

There is hereby created a public body corporate ...

as a joint public corporate instrunentality of

the Cty of Atlanta and the counties of Fulton,

DeKal b, Cobb, Cdayton and Owm nnett for purposes

herei nafter provided.

Al though this very common |anguage which is used to
create authorities is simlar, it is virtually irrelevant
to the reason that the Ingernman Court found the Del aware

River Port Authority (DRPA) was a state agency subject to

Section 7 of the Privacy Act. First, the Ingerman court
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notes that the Agreenment creating the DRPA states that it
is a “bi-state agency”. Id. at 14. Mre inportantly, the
Court found in [Ingernman, t hat there was sufficient
governnment control over and involvenent in the DRPA to
render it subject to Section 7. Id. at 13. Exanpl es of
this include that the comm ssioners who nake up the DRPA
are politically accountable to the admnistration in
of fice, meaning the  Governors of New Jersey and

Pennsylvania. 1d. The Governor of Pennsylvania has the

power to renove Pennsylvania' s appointed comm ssioners at

will. Id. The mnutes of each neeting of the DRPA nust be
transmtted to both (Governors at “their respective
executive chanbers”. Id. O greater significance is the

fact that each Governor has the power to veto any action
taken by the commssion. I1d. The Ingerman Court held that
DRPA is subject to direct review of the Governors of New
Jersey and Pennsyl vani a.

Further evidence of governnent control over the DRPA
is that a majority of each state’'s appointed comm ssioners
must vote in favor of any DRPA action in order for it to be
bi ndi ng. I d. Furthernore, only by passage of parallel
legislation in both States nay additional powers be granted

or additional duties be inposed on the DRPA. 1d. There can
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be no question that the DRPA is totally controlled by the
Governors of the two states.

The fact that many nenbers of the Board of Directors
for MARTA are appointed by |ocal governnents does not

constitute government control.?! Elm v. National Railroad

Passenger Corp., 732 F.2d 1250, 1255 (5'" CGir. 1984).

Unli ke, DRPA the MARTA Board does not have political
accountability to the |ocal governing bodies. The | ocal
governi ng bodies cannot renpbve the Board nenbers w thout
cause, and even then the nenber nust be given a copy of
charges, have his defense publicly heard, and has a right
to judicial review before the superior court. Ga. L. 1965,
p. 2250, 86(e). In the case of abandonnent, conviction of
crinme, renoval fromoffice, or disqualification, the Board,
not the |ocal governnent body has the right to renove the
menber. 1d. The l|ocal governnment bodies have no veto rights
over any action of the Board. There is no requirenment that
mnutes of each neeting be submtted to the |ocal
gover nnment bodi es. The appointed Board nenbers only have to

meet with the local governnent officials once a year to

! Plaintiff makes an assertion that the Board of Directors is controlled

by the General Assenbly because it enacted the MARTA Act. It is clear
that the CGeneral Assenbly has no authority to appoint Board menbers or
to participate in Board actions. If sinply passing the laws that

create institutions or that governs the behavior of individuals equates
to the Ceneral Assenbly holding control, then it holds control over
almost all entities and individuals in Ceorgia.

5
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provi de reports. Ga. L. 1988, p.5023, 8§ 6(I). Even then,
it is for informational purposes because the MARTA Act does
not provide for the |ocal governnment bodies to be able to
take any action. Unlike the DRPA, it is clear that MARTA
has no direct review by the | ocal governnent bodies.

Furt her nor e, MARTA  does not have constricting,
controlling laws that require that a majority of each | ocal
gover nnent body appoi nted nenbers nust vote in favor of any
MARTA action for it to be binding. Nor do parallel, or
mul tiple 1ocal | egislation have to passed to have
addi tional duties inposed.

In conparison to DRPA, MARTA is never referred to in
the MARTA Act as a bi-state agency, nulti-governnent
agency, or any other governnental “agency”. Though MARTA
is a state created entity and serves a public, however
proprietary purpose, it is an independent entity able to
direct its own actions. |In this case, it is clear that the
government exercises no supervision over the day-to-day
operations of MARTA or controls its activities. There can
be no dispute that MARTA is operated by its own managenent,
which includes a General Mnager, and its own enployees.
The officers and enployees who conduct MARTA s day-to-day
affairs are not |ocal governnent enployees. The state and

| ocal governnents are not even providing financial support

6
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to MARTA, as nost of its budget conmes from sales tax and
revenues.

It is <clear that MARTA was neither <created or
functions with the type of governnent control that is in
the DRPA Agreenent. It is this control that led the
I ngerman Court to hold that DRPA was a government agency.
“Gven not only the threat of veto but also the threat of
renmoval from office, the requirenent of voting majorities
from each state, and the mandate of parallel |egislation,
there is sufficient governnent control over and invol venent
in the DRPA to render it a governnment agency subject to
Section 7 of the Privacy Act.” 1d. at 13. Repeatedl y, the
| ngerman Court mekes it clear that it is the governnent
control that puts DRPA within the “anmbit of coverage” and
“spirit of the statute” of Section 7 of the Privacy Act.
For the reasons stated in Defendants Brief in Support of
Their Partial Mtion for Summary Judgnent, and further
explained in this brief, it is clear that MARTA is not an
Agency under the Privacy Act.

As stated in Defendants’ initial brief, Krebs v,

Rutgers University, 797 F.Supp. 1246 (D.JN 1992) provides

the framework for determning if an entity is an agency
under the Privacy Act. Plaintiff asserts that Krebs is not

an applicable case because it involves an institute of
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hi gher education. The anal ogy between the two institutions
is not based on the type of their respective businesses,
but is nore related to the fact that each was created by
the state, each retains autonony in their day to day
operations, and functions wthout government control over
the operation. Rutgers was found not to be an agency under
the Privacy Act, and neither should MARTA.

1. Defendant MARTA is Not Estopped From Asserting that

the Privacy Act Does Not Apply.

Defendants are neither «collaterally nor judicially
estopped from asserting that the Privacy Act does not apply
to them First, Defendants have made it very clear that
they are asserting that MARTA is not an “agency” as
determ ned under the Privacy Act. Plaintiffs have provided
no cases or briefs where MARTA has asserted that it is an
agency under the Privacy Act.

A. No Coll ateral Estoppel.

Mor e i nportantly, Plaintiffs assert col | ateral
estoppel based on the fact that the Suprene Court of

Georgia in Metropolitan Atlanta Rapid Transit Authority v.

Boswel I, 261 Ga. 427 (1991) ruled that MARTA is a
governnental entity. Defendant MARTA does not, and has not
contended that It S not a governnent al entity.

“CGovernmental entity” is a common, all inclusive, phrase

8
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used to include authorities, or public corporations created
by or pursuant to the Constitution of Georgia, in wth
other governnental units. See, O C. G A 836-82-240.

In Boswell, the Suprenme Court found that MARTA was a
governnmental entity. Boswel I, 261 Ga. at 428. The Court
further held that it was against public policy to subject
MARTA to punitive damages as it would burden the very
taxpayers and citizens whose benefits the wongdoer was
bei ng chastised. Id. Wat Boswell never does, is hold that
MARTA is a |ocal governnent “agency”, either under the
Privacy Act, or in general. Col | ateral estoppel does not

apply in this case.

B. No Judicial Estoppel.

Li kew se, j udi ci al est oppel does not apply.
Plaintiffs assert that Defendants are judicially estopped
from making the argunment that MARTA is not a |ocal
governnment agency because it has previously nmade the
argunent that it is a local governnent agency. Def endant s
admt that it has nmade the argunent that it is a |ocal
gover nment agency on nunmerous occasions, including in the

Boswel | bri ef s2. MARTA would like to be considered a | ocal

2 Plaintiffs attached Defendants’ Court of Appeals brief, and nade a
di scovery request for Defendants to produce and file the Suprene Court
briefs. At this time, such briefs have not been |ocated, and have
possi bly been destroyed, as Boswell was a 1988 case. However ,
Def endants’ counsel has no reason to believe that MARTA took any

9
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governnment agency and be entitled to sovereign immunity
simlar to counties and nunicipalities. As sone of its
briefs mght assert, MARTA believes that legally it should
be entitled to certain immunities simlar to |ocal
gover nment agenci es, however asserting it does not nake it
true. Despite the nunber of times that MARTA calls itself
a local governnent agency in the Boswell briefs, the
Suprene Court of Georgia stops short of such a declaration,
and only found MARTA to be a “governnental entity”. In
order to be judicially estopped from asserting a different
position, the party nust have succeeded in persuading a
court to accept the party’'s earlier position. New

Hanpshire v. Miine, 532 U S. 742, 750 (2001). Plaintiffs

have failed to establish that MARTA was successful in
persuadi ng the Boswell Court that it is a |local governnent
agency, and nore inportantly, that it is a |local governnent
agency subject to the Privacy Act.
I11. There is No C ose Nexus Between the State, City or
County and MARTA' s Police Force.
Plaintiffs assert that MARTA's police force is a
governnment agency. Interestingly enough, Plaintiffs did

not sue MARTA's Police Departnent or force, probably

different position in the Supreme Court briefs than was taken in the
Court of Appeals brief.

10
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because they realized that a police force or departnent is
not a legal entity capable of suing or being sued. It
cannot be a governnent agency.

Plaintiffs have failed to establish a close nexus
between the action by MARTA and the state, City of Atlanta
or Dekalb County.® Plaintiffs assert that because MARTA
police officers asked Plaintiff Raissi for his social
security nunber in the process of performng a crimnal
background check that they were performng a state

activity. Plaintiffs’ reliance on Yeager v. Hackensack

Wat er Conpany, 615 F. Supp. 1087 (D. NJ 1985) is incorrect.

In Yeager, the New Jersey Governor declared a drought
enmergency and issued orders directing the Drought
Coordinator “to take whatever steps are necessary and
proper to alleviate the water supply energency” and to
effectuate his order. Id. at 1988. The  Drought
Coordi nator issued an order delegating the enforcenent
function to the water purveyors. Such order also directed
specific actions for the purveyors to take. Pursuant to
the state’'s directive, Hackensack Water Conpany sought to

ascertain its custoners’ social security nunbers and the

nanmes of household nenbers. 1d. at 1089. The Yeager court

3 The incident occurred at the MARTA Avondal e Train station in Dekalb
County.

11
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held that Hackensack Water Conpany was “authorized by the
state to take whatever action it deened necessary,
including the collection of its custoners’ social security
nunbers, to enforce the state’s water rationing progrant.
Id. at 1089-90. The court goes further to say that in
certain situations where there is a “close nexus between
the state and an action by a regulated entity, the action
of the latter may be fairly treated as that of the state
itself”. 1d. at 1091. This is said to exist where a

statutory schenme or executive directive conpels the alleged

proscribed activity. Jackson v. Metropolitan Edison Co.,

419 U. S. 345, 351, 95 S. Ct. 449,453 (1974).

Plaintiffs have not identified any statutory schene or
executive directive that conpelled the MARTA police
officer’'s to ask for Plaintiff’s social security nunber.
Wthout nore, it cannot be found that there was a close
nexus between MARTA police and the state, city or county to

subj ect MARTA to section 7 of the Privacy Act.

| V. Defendants Seek I mmunity.

Plaintiffs’ are correct in asserting that Defendants

are seeking imunities. In its Answer Defendants assert as
defenses both qualified and official immunity. Def endant s
use qualified and official immunity interchangeably in

12
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asserting a defense for the individual def endant s.
Caimng entitlenent to qualified i mmunity IS not
i nconsistent with what Defendants argue in regards to the
Privacy Act. First, Defendants do not assert these
immunities in defense to the Privacy Right claimas it can
only lie against MARTA, and not the individuals. See, Doe

v. Naval Air Station, 768 F.2d 1229, 1231(11'" Gir. 1985).

As it relates to the other causes of action in this
case, the police officials or officers are entitled to
qualified or official inmmnity. The MARTA Act specifically
provi des that a nenber of MARTA's security force shall be a
peace officer and, as such, shal | have immunities
equi valent to peace officers of the nmunicipality or county
in which that person is discharging his duties. Ga. L.
2002, p. 5683. The MARTA Act does not provide that MARTA
is a local governnent agency, or that its enployees are
state officials, but it does extend qualified and/or
official imunities to |law enforcenent officers. As such,
Def endants are entitled to assert it as an appropriate
def ense.

V. Plaintiffs’ Cains Are Mot.

A case is noot when it no longer presents a live

controversy wth respect to which the court can give

meani ngful relief. Mngkid v. US At'y CGen., 468 F. 3d

13
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763, 768 (11'" Cir. 2006). Plaintiffs allege that the
Privacy Act claimis not noot because Plaintiffs specul ate
that Defendants continue to ask for social security nunbers
when they run a GCIC check on a person, and that they do
not follow the guidelines of the Privacy Act when doing so.
Plaintiffs have no evidence supporting this assertion. The
only evidence in this cases shows that at the tine
Plaintiff Raissi was stopped, Defendants sonetines obtained
social security nunbers to conduct weapons checks, and
failed to follow the guidelines with Raissi. Such actions
have since ceased. Furthernmore, Plaintiffs do not have
standing to raise such a claim for any other circunstances
other than firearmlicense checks.

Plaintiffs also contend that the Privacy Act claimis
not noot because Plaintiff Raissi’s seeks an order to purge
his soci al security nunmber from Defendants records.
Al t hough Defendants do not object to the purging of
Plaintiff Raissi’s social security nunber, such a renedy
was not requested in Plaintiff’s Conplaint and not part of
the record in this case. Asserting in the sunmary judgnent
nmotion does not neke it a part of the record. Nor were
damages requested for this claim Plaintiffs Conplaint as
it relates to the Privacy Act requests as a renedy “a

declaration that the Oficer’s violated the Privacy Act,

14
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together with an injunction against future violations”.
Plaintiffs’ Conpl ai nt  37. The injunction requested
against future violations for any GeorgiaCarry.Og nenber
who lawfully carries firearns on the MARTA system is noot
because Defendant no |onger request social security nunbers
for this class of citizen, and there is no evidence that
social security nunbers are requested in other contexts
wi thout followi ng the Privacy Act requirenents.
CONCLUSI ON

For the reasons given in Defendants Partial Mtion for
Summary Judgnent further enphasized in this Reply Brief,
Def endants’ Mdtion for Summary Judgnent should be granted,
and Plaintiff’s Privacy Act claimshould be dism ssed.

This 27'" day of August, 2009.

Respectful ly Subm tted,

/'SI Paul a Morgan Nash
Paul a Morgan Nash
CGeorgia Bar No. 528884
Attorneys for Defendants

Metropolitan Atlanta Rapid Transit Authority
2424 Pi ednont Road NE

Atl anta, Georgia 30324

(404) 848-5220

(404) 848-5225 (fax)

pmash@tsnmarta. com

15



Case 1:09-cv-00594-TWT  Document 37  Filed 08/27/2009 Page 16 of 16

IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CGEORG A
ATLANTA DI VI SI ON

GEORG ACARRY. ORG, | NC.

And

CHRI STOPHER RAI SSI ,
Plaintiffs

ClVIL ACTI ON FI LE NO.
1: 09- CV- 0594- TWI

V.

METROPOLI TAN ATLANTA
RAPI D TRANSI T AUTHORI TY,
et al.

N N N N N N N N N N N N

Def endant s

CERTI FI CATE OF FONT TYPE, SIZE AND SERVI CE

| hereby certify that on August 27, 2009, | served

Plaintiffs’ counsel by e-filing “DEFENDANTS REPLY TO
PLAI NTI FFS' RESPONSE | N OPPCSI TION TO THEI R PARTI AL MOTI ON
FOR SUMVARY JUDGMENT” in 12-point Courier New for filing
and upl oadi ng to t he CM ECF system whi ch wi | |
automatically send e-mail notification of such filing to
the follow ng attorney of record:

John R Monroe

Attorney at Law

9640 Col eman Road

Roswel I, GA 30075

This 27'" day of August, 2009

MARTA

/ s/ Paul a Morgan Nash
2424 Pi ednont Road, NE Counsel for Defendants
Atl anta, Georgia 30324 Paul a Morgan Nash
Phone: 404-848-5220 Ceorgia Bar No. 528884
Fax: 404-848-5225
E-Mai |l : pmash@tsmarta. com

16



